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MEMORANDUM DECI SI ON, FI NDI NGS OF FACT,
CONCLUSI ONS OF LAW AND CRDER

This matter cones before the Court on the Trustee's objection to

Debtor's clained exenption of her interest in certain real

property. The Trustee objects pursuant to [522(e) of the

Bankruptcy Code, 11 U S.C A [0101-1330 (West 1979 & Supp. 1988)

("Code"), and Rul e 4003(b) of the Bankruptcy Rules ("Bankr.R").

A hearing on the Trustee's objection was held before the Court
on Novenber 29, 1988 with both the Trustee and the Debtor being
given an opportunity to submt nenoranda of |aw Nei t her party
has subm tted any nenoranda.

JURI SDI CTI ONAL STATEMENT




The Court has jurisdiction of this core proceeding by virtue of
28 U.S.C A [01334(b) and 157(a), (b)(1), (2)(B) and (O (West

Supp. 1988). The following findings of fact and conclusions of

| aw are governed by Bankr.R 4003(b), 7052 and 90l 4.

FACTS

Debtor filed a voluntary petition pursuant to Chapter 7 of the

Code on June 13, 1988 and listed in Schedule B-2, Real Property,

as foll ows:

Property Description | nt er est Val ue

One Fam |y Residence Fee si npl e$50, 000. 00
1157 Conkling Ave.
Uica, New York
In Schedule B-4, Property daimed As Exenpt, the followi ng entry

appear ed:

Type and Description of Property Exenpt Val ue

Real One Famly Residence,
157 Conkling Ave., Uica, New York
| 350! $6, 000. 00
In Schedule A-2, Creditors Holding Security, Debtor provided the

foll ow ng:

Creditor and Security Basi s Val ued ai m

Benefi ci al Honeowners
Servi ces Corporation



| 87 CGenesee St.

Uica, N Y. |3503

First nortgage on real property

| ocated at 1157 Conkling

Ave., Uica, New York $50, 000 $36, 000
Mari ne M dl and

508 Bl eecker St.

Uica, NY. |350

Second nortgage on sane
real property $50,000 $ 8,000

The docket of this case indicates that an initial neeting of
creditors was held pursuant to Code (0341 on July 12, 1988 at the
United States Courthouse, Utica, New York. It appears that the
Debtor was present at this neeting and was examined by the
Trustee, Randy J. Schaal, Esq.

On Cctober 13, 1988, the Trustee filed and served his objections

on the Debtor and Debtor's attorney pursuant to Code [522(e) and

Rul e 403(c) [sic]. See Trustee's (hjections to Exenptions (Cct.

[0, 1988) ("Trustee's bjection”). He indicated that the
"valuation as provided in debtor's petition was inaccurate and the
true value of the property should be $70,000.00, having a value in
excess of the honestead exenption.” 1d.

The Debtor served a Response to Trustee's (Objections to C ained
Exenpti ons ("Response") in which she alleged that the Trustee had
failed to file and serve his objection prior to August 12, 1988,
the date by which such Trustee's (bjection would have to be filed
in order to conply with Bankr.R 4003(b). The Debtor further
al l eged that the Trustee had not sought any extension of tinme from
the Court to file the Qbjection.

In addition, Debtor clained that her real property did in fact
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have a fair narket value of $50,000.00 as of the date her petition
was filed and the fact that it may have changed since the petition
was filed is not a basis to challenge her exenptions.

A hearing on the Trustee's (bjection was held before the Court
on Novenber 29, 1988 and the Trustee there alleged, wupon
information and belief, that the Debtor had entered into a
contract to sell her real property for $70,000.00 on July 23,
| 988, approximately one nonth after she filed her petition, and
that, in fact, the real property was a four-famly residence, not
a one-famly residence as indicated in the petition.

Debtor did not dispute Trustee's contention that her property
was a four-famly dwelling, and further refers to an appraisal of
the property which was given to the Trustee apparently prior to
the filing of the Trustee's (ojection, which reflected the val ue

of Debtor's property on July 22, 1987 as $47,000.00. See Uniform

Residential Appraisal Report (prepared by Appraiser Alen R

James, Jr.) (filed Nov. 29, 1988).

I n correspondence to the Court, copies of which were provided to
Debtor's counsel, the Trustee postures that he should not be tine-
barred from nmaking his objection to the Debtor's clained
exenptions since "the statute applies only to ny bringing an
objection to claimed exenptions iif the petition itself is
correct.” Letter from Randy J. Schaal, Esq. to Hon. Stephen D
Gerling) (Dec. 7, 1988). He further contends that, "[i]f the
trustee has false information and it is as near in tine as this
matter has developed, | would argue that | have every right to

bring the objection as | have done.” 1d.



DI SCUSSI ON

The Trustee's Objection raises two issues, first was the
objection filed tinely by the Trustee and second, assumng the
Trustee's information with regard to the value and character of
the Debtor's real property is correct, can the Debtor exenpt it
fromher creditors.

It is apparently the Trustee's contention that had the Debtor
listed the true nature and value of the property in her Chapter 7
petition, he would have filed his objection within the thirty days
required by Bankr.R 4003(b). There is an inference that the
Debtor purposely misled both the Trustee and her creditors as to
the true nature and value of her real property, and that since the
Trustee did not discover the Debtor's msrepresentations until
after the thirty days permtted by Bankr.R 4003(b), he should be
permtted to file his objection |ate.

Debtor conversely argues that the Trustee is strictly bound by
the thirty-day requirenents of Bankr.R 4003(b) and the fact that
the property may have appreciated after her petition was filed,
cannot inure to the Trustee's benefit since to hold otherw se
would | eave a debtor in linbo as to the intentions of a trustee
with regard to the debtor's clained exenptions and would ignore
the well established rule of bankruptcy law that property is
val ued for exenption purposes on the date the petition is filed.

Neither Debtor's Response nor oral argunent addressed the

petition's reference to the character of the property as a one-
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famly residence, although Debtor's current counsel, Qustave J.
DeTraglia, Esq., acknow edged that the property was a nultiple
dwelling attractive to investors, in an effort to explain its
sudden post-petition appreciation. Nor has the Debtor in any way
sought to amend her Schedule B-4 to assert an equity exenption in
excess of $6, 000. 00.

The tinme to file objections to clained exenptions as set out in
Bankr. R 4003(b) is strictly construed and, by virtue of Bankr.R
9006(b) (3), cannot be extended except as provided in Bankr.R
4003(b), i.e. through a notion to extend the tinme nmade within the

original thirty days. See In re Gossman, 80 B.R 311 (Bankr.

E.D. Pa. 1987).

Such a time limtation, however, cannot be utilized as a shield
by a debtor who intentionally conceals the existence, nature or
value of otherwi se non-exenpt assets from the trustee or his

creditors. See In re Roberts, 8 B.R 354 (Bankr. WD. Pa. 1987).

Thus, while the Court nust agree with Debtor's contention that

the value of assets for exenption purposes nust be fixed on the

date of filing, see Code [522(a); In re Jones, 87 B.R 738 (Bankr

MD.Ga. 1988); In re Hager, 74 B.R 198 (Bankr. N.D.NY. [987),

and that a trustee nust object to the clained exenptions wthin
thirty days of the Code [1341 neeting, the Court cannot agree that

where the true nature and value of those assets clainmed as exenpt
are intentionally msrepresented in debtor's petition and
schedules, that a trustee is bound by the thirty-day requirenent
of Bankr.R 4003(b) where he could not have reasonably discovered

the msrepresentation within that tine.



.

Unfortunately, the Court is unable to reach such a concl usion
based upon the oral argunment and docunentary evi dence presented by
the parties herein.

It is apparent that the nature of Debtor's residence was
m srepresented in the petition. It is also curious that although
Debtor's real property was valued at $50,000.00 in her petition
Debtor obtained a contract of sale, a little over a nonth |ater
for $70,000.00. These factors alone, however, do not rise to the
| evel of intentional m srepresentation.

It is equally unclear how and when the Trustee becane aware of
t hese discrepancies, and whether or not he can be charged wth
sufficient knowl edge to have required him to act within thirty

days of the Code (341 neeti ng.

An evidentiary hearing in this contested matter perhaps woul d
have fleshed out what are only inferences at this point, but the
parties chose to rest upon their papers.

The Court recognizes that the burden of proof is on the
objecting party, the Trustee, herein, and while the Court nay be
inclined to agree with the Trustee that Debtor's equity in her
real property is not fully exenpt, the Trustee has not established
"excusabl e neglect"” nor provided any other equitable reason for

his failure to file a tinmely objection. See Code [105(a); In re

Feuerborn, 87 B.R 173 (Bankr. D.Kan. |988).
Thus, the Court nust deny the Trustee's objection wthout
prejudice since he has failed to establish circunstances which

woul d rel ease himfrom conpliance with Bankr.R 4003(b).

Pursuant to Code [522(1), the Court nust allow the Debtor's



8
exenption, as clained, to the extent of $6,000.00 and directs that
any remaining equity resulting from the sale of the property,
presently pending, be paid over to or retained by the Trustee.

I T IS SO ORDERED

Dated at Uica, New York
this day of February, 1989

STEPHEN D. GERLI NG
U. S. Bankruptcy Judge



